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pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
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interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
complete, up to date 
official information and 
data for use in incorpo- 
ration or qtalification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporators’ 
meetin and perform all 
other clerical steps neces- 
sary for incorporation or 
Speseettice in any juris- 
iction; 


—under direction of attor- 
n furnish the statutory 
offee or agent required for 
either domestic or foreign 
corporation in any juris- 
diction; 


—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
a client corporation in the 
state of incorporation and 
any states in which it may 
qualify as a foreign cor- 
Poration. 


Wilmington. 100 West 10th St 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, inco ted under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Custodian of Securities, 


Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees, 


The associated companies’ loose-leaf service division 


Gommiene® CLeaning HevsEIxp, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 214M. MICHIGAN AVE. MUNSEY BLDG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 
Federal Taxes State and Local Taxes :: Social 
Security Liquor Control Banking Public 
Utilities :: Securities :: Insurance :: Trade Regu- 
lation :: Carriers :: Aviation Food, Drugs and 
Cosmetics Bankruptcy :: War Law Chattel 
Mortgages :: Conditional Sales :: Labor :: Trusts 
and Estates :: Accountancy Law Congressional 
and Legislative Reporting U. S. Supreme Court 
Reporting Canadian Taxes Inheritance Taxes 





What Constitutes Doing Business 
Conditional Sales 


Decisions in a number of states 
indicate that goods sold under a 
conditional sales contract may be 
as fully the subject of sales in in- 
terstate commerce as goods sold 
outright and shipped across state 
lines in such commerce and that 
the selling corporation, shipping 
from its place of business in an- 
other state where the contracts 
were consummated, need not be 
licensed in the state into which 
the goods were shipped." 

The statutes of several states 
provide, however, that before a 
foreign corporation can hold or dis- 
pose of property in the state, it must 
first be authorized to do business. 
These states are Colorado, Florida, 
South Dakota, Utah, Washington, 
West Virginia and Wisconsin.? 
Such statutes should, of course, be 
taken into consideration where a 
foreign corporation plans to sell 
property under conditional sales 
contracts to customers in a state 


in which it is not licensed, since 
title to the property sold is re- 
tained until final payments have 
been made. 

In an action of replevin, seeking 
the recovery of property shipped 
from Illinois into Mississippi un- 
der a conditional sales contract, 
approved in Illinois,’ which con- 
tained an agreement to service the 
property for one year gratis, in- 
volving the labor of a local skilled 
mechanic for that purpose, the 
Mississippi Supreme Court ob- 
served: “This contract of sale is 
not an intrastate transaction unless 
this service agreement makes it 
such.” The court concluded that 
the servicing of the property was 
purely a local transaction, because 
of which the Illinois corporation, 
the seller, was doing business in 
the State of Mississippi, and, not 


being licensed, could not maintain 
its action.* 


*Smith & Fay v. arenes Ward & Co., (Ala.) 96 So. 231; L. D. Powell 


Co. v. Roundtree, (Ark.) 247 S. W 
160 So. 481; 

Wagnalls Co. v. Max Stamm, (N. 
Griffen, (N. Y.) = Y. S. 998; 
Co., (Tex.) 221 S 
anges t Co. v. Schwittay, 

Colorado: Colo. 

1927, Sec. 6026; South Dakota: 


Ch. 70, Sec. 16; West Virginia: 
Stats. 1939, Ch. 226, Sec. 226.02. 


. 389; Mergenthaler Linotype Co. v. Gore, (Fla. ~~ 
General Excavator Co. v. Emory, (Mo.) 40 S. W. 2d 490; Funk 
.) 88 Atl. 1050; —— Piano Co. v. 
oore-Hustead Co. v. Joseph V 
W. 1032. Regina Co. v. 


Moon Buggy 
Toynbee, (Wis.) 158 N. W. 313; 


(Wis.) 170 N. W. 651. 
tats. Ann. 1935 Ch. 41, Sec. 73; Florida: 


Rev. Gen. Stats. 


Code 1939, Sec. 11.2002; Utah: Rev. Stats. 1933, 
Sec. 18-8-5, as amended by L. 1933, 2d Spec. Sess., Ch. 4; Washington: 


L. 1937, 


Code 1931, Ch. 31, Art. 1, Sec. 79; Wisconsin: 


* The statutes of a number of states close their courts to unlicensed foreign 


corporations seeking to enforce contracts made in the state while carrying on 
intrastate business there, even though the corporation should later become author- 
ized to do business. In a ‘larger group of states, the courts are.also closed by 
statute to unlicensed foreign corporations in connection with such contracts, 
remaining closed until such time as the corporations obtain authority to carry 
on business. As restrictions of either of these types are in force in all but seven 
States, it is not unusual for unlicensed corporations effecting sales under con- 
ditional sales contracts, in connection with which interstate shipments are to 
made, to sign such contracts outside the state in which the purchaser resides, 
lest the signing of such contracts locally bring them within the provisions of such 
Statutes effecting a disability to sue upon them. 
*Case v. Mills Novelty Co., 193 So. 625. 


(The Corporation Jovem May, 
1940, page 177.) 
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Domestic Corporations 


Georgia. 


1938 Act governing mergers held applicable to companies char- 
tered prior to its enactment. Plaintiff was a minority stockholder 
in a Georgia corporation which, in 1940, proposed to merge with 
another Georgia company under the provisions of a Georgia statute 
approved January 28, 1938, Ga. L., Ex. Sess. 1937-1938, p. 214, et seq. 
It was contended by the plaintiff, in seeking to restrain the carrying 
out of the proposed merger, that inasmuch as both companies were 
organized several years prior to 1938, the provisions of the 1938 Act 
did not apply to such corporations chartered before the date of its 
approval. The Supreme Court of Georgia, after an examination of 
the act, and finding that its language was broad enough to include 
companies chartered before its approval, affirmed a judgment adverse 
to the plaintiff. The court also found the act did not violate the 
provisions of the United States and Georgia Constitutions prohibiting 
the State from enacting legislation impairing the obligation of con- 
tracts. Barnett v. D. O. Martin Co. et al., 11 S. E. 2d 210. Powell, 
Goldstein, Frazer & Murphy of Atlanta, for plaintiff in error. Alston, 
Foster, Moise & Sibley and emeest L. Alston of Atlanta, for defend- 
ants in error. 


New Jersey. 


Proceedings in Buckley et al. v. Cuban American Sugar Co. 
terminated by consent. In Buckley et al. v. Cuban American Sugar 
Co., (The Corporation Journal, December, 1940, page 272), the New 
Jersey Chancery Court on August 2, 1940, granted to holders of 
preferred stock, on which unpaid dividends had accrued, a temporary 
injunction against the consummation of a recapitalization plan, although 
optional as to them, affecting the payment of dividends in arrears. 
On December 10, 1940, a consent order dismissing an appeal to the 
Court of Errors and Appeals was entered in that court on motion of 
the solicitors for the appellant, Messrs. Pitney, Hardin & Skinner of 
Newark, and the record was ordered remitted to the Court of Chancery, 
where, we are informed, a similar consent to the dismissal of the 
proceedings has also been entered. 


Ohio. 


The Supreme Court of the United States reverses holding of Ohio 
Supreme Court to the effect that the provision of Sec. 8623-72 is in- 
valid, which gives dissenting stockholders’ shares the value de- 
manded by the stockholders under certain circumstances. In Voeller 
et al. v. Neilston Warehouse Co. et al., 26 N. E. 2d 442, (The Corpora- 
tion Journal, October, 1940, page 226), the Supreme Court of Ohio 
ruled that the provisions of Sec. 8623-72, General Code, to the effect 
that the value placed upon his stock by a dissenting shareholder 
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should after six months and under certain circumstances, “conclu- 
sively be deemed to be equal to” the fair cash value. The court 
held that since the statute required that the demands of the dis- 
senters be made known only to the corporation, the majority share- 
holders were unconstitutionally deprived of property without notice 
and an opportunity to be heard. Upon appeal to the Supreme Court 
of the United States, this ruling of the Ohio Supreme Court was re- 
versed. “The majority,” observed the high court, “by their vote 
approving the sale of assets, have indicated their intention to remain 
part and parcel of the corporation ; the dissenters, on the other hand, 
by voting against the sale and by demanding payment, have in- 
dicated an intention to sever relationships. If thereafter the failure 
of the directors to make a counter-offer materially prejudices the 
financial stake of the majority, it is no more a want of due process 
to consider the majority bound thereby than it is to consider them 
bound by any other act of management.” “The constitutional issue 
is here raised for the majority shareholders by the corporation, which 
admittedly itself had notice. Exercising the very delicate responsi- 
bility of passing upon the validity of state statutes, this Court has 
many times declared the rule that only those who have been injured 
as the result of the denial of constitutional rights can invoke our 
jurisdiction on constitutional questions. Yet here the corporation 
would have us say that it is sufficiently the representative of the 
majority to raise in their behalf the constitutional issue, but not suf- 
ficiently their representative to receive notice. We hold that, so far 
as the constitutional requirement of due process is concerned, it is 
in this case sufficiently their representative for both purposes, and 
accordingly we find it necessary to reverse the judgment below.” 
Voeller et al. v. The Neilston Warehouse Co. et al., Supreme Court of 
the United States, January 6, 1941. Commerce Clearing House 
Court Decisions Requisition No. 250143; 61 S. Ct. 376. 


Foreign Corporations 


Iowa. 


Conditional sales contract of unlicensed foreign corporation ruled 
not void, although unenforceable. In a recent decision, the Supreme 
Court of Iowa had before it the question of a recovery under a 
rescinded conditional sales contract under which personal property 
had been sold to the defendant by an unlicensed foreign corporation 
through its local agent, the plaintiff, to whom the contract was later 
assigned. The court referred to Section 8427 of the Iowa Code read- 
ing: “No foreign stock corporation doing business in this state shall 
maintain any action in this state upon any contract made by it in 
this state unless prior to the making of such contract it shall have 
procured such permit. This prohibition shall also apply to any 
assignee of such foreign stock corporation and to any person claim- 
ing under such assignee of such foreign corporation or under either 
of them.” In applying this section, the court held that the contract 
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was not void. Although an action could not have been maintained 
because of the provisions of Section 8427 and by reason of the 
rescission of the contract, the court concluded that possession of the 
property sold should have been awarded to the plaintiff. Heyl v. 
Beadel et al.,* 294 N. W. 335. O. M. Slaymaker, R. E. Killmar and 
D. D. Slaymaker of Osceola, for appellant. E. K. Jones of Osceola, 
for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Iowa, page 301. 


New York. 


Foreign corporation stockholders’ derivative action sustained in 
state where corporation’s breach of duty to sue arose and where 
defendants resided. Stockholders of a dissolved New Jersey cor- 
poration brought a derivative action for an accounting against its 
parent company, its officers and directors and others in the New 
York Supreme Court, based on alleged wrongs committed by the 
defendants prior to the surrender of the New Jersey corporation’s 
certificate of authority to do business in New York and its subse- 
quent dissolution. The New Jersey company moved to vacate 
service upon it, which had been made through service upon the 
Secretary of State under the consent provisions of Sec. 216(1)(e) 
of the General Corporation Law, and to dismiss on the ground that 
the court had no jurisdiction over the defendants. The Supreme 
Court, Special Term, New York County, denied the motion, saying: 
“A stockholders’ derivative action is based upon two distinct wrongs: 
(1) The act whereby the corporation was caused to suffer damage, 
and (2) the act of the corporation itself in refusing to redress the 
said act. The second of those wrongs, it has been squarely held, 
constitutes a liability or obligation within the meaning of Section 216 
of the General Corporation Law. Thorne v. Brand, 277 N. Y. 212, 
213, 14 N. E. 2d 42. That case is authority, too, for the propositions 
that the liability or obligation is incurred immediately upon the com- 
mission of the first of those wrongs, and that, in the case of a foreign 
corporation licensed to do business here, it is incurred within the 
state, if the defendants liable are residents of the state and subject 
to the jurisdiction of its courts. In this case the duty of Victor to 
bring suit for the alleged waste of its assets arose and was breached 
by it prior to the surrender of its certificate of authority to do busi- 
ness in this state. It was its duty then to seek redress in the courts 
of the State of New York where it was authorized to do business and 
where 21 of the 25 defendants named in this action resided or were 
subject to the service of process. Thorne v. Brand, supra. Its failure 
to do so constituted a breach of obligation within the meaning of 
the statute, for which the plaintiffs, as stockholders of its parent 
corporation, were authorized to sue in this ‘double derivative’ action.” 
Druckerman et al. v. Harbord et al., 22 N. Y. S.2d 595. Abraham L. 
Pomerantz of New York City, for plaintiffs. Diamond, Rabin, Botein 
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& Mackay (David Mackay, Lawrence B. Morris and Jerome H. 
Adler, of counsel), of New York City, for defendant Victor Talking 
Mach. Co. 

Service upon subsidiary as agent of parent set aside where rela- 
tionship of principal and agent was not present. Service of process 
was attempted to be made upon an Ohio parent corporation by serv- 
ing an employe of a Delaware subsidiary which sold the parent 
company’s products in New York, and also by serving the Secretary 
of State as agent for the subsidiary. The New York Supreme Court, 
Special Term, Part I, finding that there were two separate and dis- 
tinct entities maintained and that there was no relationship of 
principal and agent between the companies, granted a motion to 
vacate the attempted service, observing: “The mere fact that a 
wholly owned corporation sells products of the owner-corporation 
does not make it the agent of the latter so as to permit service of 
process upon it. Where the parent corporation and the subsidiary 
have maintained a separate and distinct corporate existence and it 
does not appear that the subsidiary is merely a dummy or decoy for 
the parent corporation, the courts will recognize the separate entities 
and will not charge the acts of one against the other on the theory 
of agency.” General Accident, Fire & Life Assurance Corp., Ltd. v. 
Goodyear Tire and Rubber Co.,* New York Supreme Court, Special 
Term, Part I, November 18, 1940. Commerce Clearing House Court 
Decisions Requisition No. 247375. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,387. 


Ohio. 


Ohio corporation denied recovery in Ohio court on indemnity bond 
covering plaintiff’s employees generally, where defaults arose out 
of unauthorized intrastate activities in Michigan where plaintiff was 
not licensed to do business. Plaintiff Ohio corporation sued defend- 
ant surety company on an indemnity bond contract covering any 
loss which plaintiff might sustain up to $10,000 by reason of mis- 
appropriation of its funds through dishonest acts of its employees. 
Defendant had refused, after demand, to pay $2,215.75, which plain- 
tiff alleged represented sums wrongfully abstracted by employees at 
Detroit, Michigan. One of the defenses set up was that plaintiff 
was doing business in Michigan without having obtained a certificate 
of authority and that under the Michigan law, which was in evidence, 
the contract between the plaintiff and its Michigan employees was 
illegal and void and that the illegality of that contract was a bar to 
recovery. The evidence showed that one Samuels, of Detroit, had 
travelled to Cincinnati where an agreement was entered into, under 
which Samuels would handle plaintiff’s line of clothing in Detroit 
and plaintiff would pay all the expenses of the Detroit office. A bank 
account was opened, into which Samuels was to make deposits of 
receipts, subject only to withdrawals by the plaintiff. The defalca- 
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tions arose as a result of receipts which were not deposited. The 
Court of Common Pleas of Hamilton County, Ohio, in which the 
suit was instituted proceeded to consider whether the plaintiff was 
engaged in doing business in Michigan through the sales of its 
merchandise effected there under the circumstances. The court 
reached the conclusion that plaintiff had been doing intrastate, as 
distinguished from interstate, business in Michigan without being 
licensed and that the law of Michigan “is that a non-complying 
foreign corporation cannot recover in any action based upon con- 
tract.” Plaintiff insisted that the contract between it and Samuels 
was an Ohio contract to be construed by the law of Ohio. On this 
point the court observed: “The contract was between the plaintiff— 
an Ohio corporation—and Samuels—a resident of the state of Mich- 
igan—and there can be no question that the contract was to be 
performed in Michigan. Now by the law of that state, performance 
of the contract was illegal, and therefore there was no obligation to 
perform so long as the illegality continued. The rule of construction 
as I understand that rule, is that contracts are to be construed in 
accordance with the law of the state of performance, and not in 
accordance with the law of the state wherein the contract was made.” 
The court concluded that inasmuch as the plaintiff could not recover 
against its employee in Michigan (nor in Ohio, since “a non-comply- 
ing foreign corporation cannot bring any action of any kind in the 
courts of the State of Ohio”), “it follows that the plaintiff cannot 
recover against this defendant.” Leonard Custom Tailors Co. v. Aetna 
Casualty and Surety Company, Court of Common Pleas, Hamilton 
County, December 16, 1940. Commerce Clearing House Court De- 
cisions Requisition No. 249675. Dolle, O’Donnell & Cash of Cincin- 
nati, for the plaintiff. (Motion for new trial has been filed. If 
denied, it is probable an appeal will be taken to the Court of Appeals.) 


Taxation 
Alabama. 


Foreign corporation delivering products by trucks held doing 
business so as to be liable for privilege tax. The State of Alabama 
sought to recover a license tax from defendant foreign corporation, 
imposed upon those engaged in the business of a wholesale dealer 
in bottled drinks. Defendant corporation brought bottled soft drinks 
into the state on trucks and made deliveries from the trucks to retail 
dealers in quantities specified by the dealers when the trucks reached 
their places of business. While the dealers gave defendant a standing 
order to deliver specified quantities each week, deliveries were made, 
not in accordance with this order, but according to the dealer’s 
requests to those in charge of the trucks, who prepared and delivered 
invoices to the dealers. The tax was resisted on the ground that, as 
applied to the defendant, it infringed the commerce clause of the 
Federal Constitution. The Court of Appeals of Alabama ruled, how- 
ever, that the tax was valid, saying: “Our appellate courts, as well 
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as that of the United States, have repeatedly held that a non- 
discriminatory license regulation, imposed by a buyer’s state upon 
such sales of goods within its borders, irrespective of the place of 
manufacture, is not offensive to the ‘commerce clause’ of the Federal 
Constitution.” State v. Coca Cola Bottling Works, Inc.,* 198 So. 363. 
Thos. S. Lawson, Atty. General, and John W. Lapsley and J. Edw. 
Thornton, Asst. Attys. General, for appellant. Oliver E. Young of 
Vernon, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Alabama, page 3829. 


North Carolina. 


Privilege tax on those, not regular merchants, displaying samples 
in hotel rooms to secure orders, ruled discrimination against inter- 
state commerce by the Supreme Court of the United States. In 
Best & Co., Inc. v. Maxwell, Commissioner of Revenue for North 
Carolina, the Supreme Court of the United States had before it the 
question of the validity of a North Carolina law, Chapter 127, section 
121(e), Laws of 1937, levying an annual privilege tax of $250 on 
every person or corporation, not a regular merchant in the state, 
who displays samples in any hotel room rented or occupied tem- 
porarily for the purpose of securing retail orders. Orders so secured 
by the appellant had been filled by shipment direct to the customers 
from New York City. The Supreme Court said: “The commerce 
clause forbids discrimination, whether forthright or ingenious. In 
each case it is our duty to determine whether the statute under 
attack, whatever its name may be, will in its practical operation 
work discrimination against interstate commerce. This standard we 
think condemns the tax at bar.” The court noted that local retail 
merchants having a central retail store in the state could rent tem- 
porary display rooms in North Carolina and escape the tax because 
they were regular retail merchants to whom the tax would not apply 
and that the only corresponding fixed-sum license tax to which 
appellant’s real competitors were subject was a tax of $1 per annum 
for the privilege of doing business imposed by Laws of 1937, Chapter 
127, section 405. “Nonresidents,” observed the court, “wishing to 
display their wares must either establish themselves as regular 
North Carolina retail merchants at prohibitive expense, or else pay 
this $250 tax that bears no relation to actual or probable sales but 
must be paid in advance no matter how small the sales turn out to 
be. Interstate commerce can hardly survive in so hostile an atmos- 
phere.” Concluding, the court said: “The freedom of commerce 
which allows the merchants of each state a regional or national 
market for their goods is not to be fettered by legislation, the actual 
effect of which is to discriminate in favor of intrastate businesses, 
whatever may be the ostensible reach of the language.” Best & 
Company, Inc. v. Maxwell, Supreme Court of the United States, 





Old gent slip and fall? 


That’s not an old gent and he didn’t slip and fall. 
That’s young Mr. Growing Corporation, and 
what’s got him down is the never-ceasing storm 
of demands that pour on him these days from 
the fifteen or twenty states his business has 
spread into. 


Oh dear me! Why doesn’t he ask his lawyer 
about it? Lawyer can install the Corporation 
Trust system for any states client does business 
in and—Zoop! The whole muddle of state taxes 
and reports is made simple as A-B-C! 
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December 23, 1940. CCH Court Decisions Requisition No. 249468; 
61 S. Ct. 334. Lorenz Reich, Jr., of New York City, for appellant.* 


* The full text of this opinion is printed in The Corporation Tax Servi 
North Carolina, page 7549. gi 


Puerto Rico. 


Puerto Rico tax on sale of fuel oil imported in bond and withdrawn 
and used in ships moving to the United States and foreign countries, 
upheld. Petitioner corporation resisted a Puerto Rico tax on the 
sale of fuel oil brought to Puerto Rico from a foreign country and 
stored in bonded warehouses in the joint custody of petitioner and 
the customs officers of the United States in accordance with the 
United States Tariff Act of 1930 and agplicable customs regulations. 
The tax was challenged to the extent laid on the delivery, in con- 
summation of sales, of fuel oil, previously imported in bond and then 
withdrawn, duty free, for delivery to vessels in Puerto Rican ports 
for use as fuel upon their voyages to ports of the United States or 
foreign countries. The Supreme Court of the United States, after 
an examination of the pertinent Acts of Congress, concluded that 
Congressional consent had been given to the tax by the language of 
the March 4, 1927 amendment of Sec. 3 of the Organic Act of Puerto 
Rico, 44 Stat. 1418, 48 U. S. C. A., Secs. 741, 741a, 745. That amend- 
ment had added a proviso “that the internal-revenue taxes levied by 
the Legislature of Puerto Rico in pursuance of the authority granted 
by this Act [chapter] on articles, goods, wares or merchandise may 
be levied and collected as such legislature may direct, on the articles 
subject to said tax, as soon as the same are manufactured, sold, used, 
or brought into the island: Provided, That no discrimination be 
made between the articles imported from the United States or 
foreign countries and similar articles produced or manufactured in 
Puerto Rico. The officials of the Customs and Postal Services of 
the United States are hereby directed to assist the appropriate offi- 
cials of the Puerto Rican government in the collection of these 
taxes.” West India Oil Co. Tocrts Rice) v. Domenech, Treasurer of 
Puerto Rico, 61 S. Ct. 90. James R. Beverley of San Juan, P. R., for 
petitioner. Wm. Cattron Rigby of Washington, D. C., for respondent. 
(Petition for rehearing denied, December 9, 1940, 61 S. Ct. 314.) 


Wisconsin. 


Privilege Dividend Tax held valid as to foreign corporations by 
the Supreme Court of the United States. On January 16, 1940, the 
Supreme Court of Wisconsin held the Privilege Dividend Tax im- 
posed by Sec. 3 of Chapter 505, Laws of 1935, invalid as applied 
to foreign corporations in J. C. Penney Co. v. Wisconsin Tax Com- 
mission, 289 N. W. 677, (The Corporation Journal, March, 1940, 
page 135.) Upon appeal, the Supreme Court of the United States has 
reversed and remanded the case. The court noted that the tax was 
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imposed “for the privilege of declaring and receiving dividends, out 
of income derived from property located and business transacted” 
in Wisconsin “equal to two and one-half percentum of the amount 
of such dividends declared and paid by all corporations (foreign and 
local),” and that “the practical operation of this legislation is to 
impose an additional tax on corporate earnings within Wisconsin 
but to impose the liability for this tax until such earnings are paid 
out in dividends.” “Respondent is a Delaware corporation having 
its principal offices in New York; its meetings are held in the latter 
state where the dividends are voted and the dividend checks are 
drawn on New York bank accounts. Since the process for declaring 
dividends and the details attending their distribution among the 
stockholders transpired outside Wisconsin, although the exaction 
was apportioned to the earnings derived from Wisconsin, the state 
court concluded that the tax was an attempt by Wisconsin to levy 
an exaction on transactions beyond Wisconsin’s borders.” Conclud- 
ing the tax was a proper exaction, the court said that the constitu- 
tional test for a case like that before it “is whether property was 
taken without due process of law, or, if paraphrase we must, whether 
the taxing power exerted by the state bears fiscal relation to pro- 
tection, opportunities and benefits given by the state. The simple 
but controlling question is whether the state has given anything 
for which it can ask return. The substantial privilege of carrying 
on business in Wisconsin, which has here been given, clearly sup- 
ports the tax, and the state has not given the less merely because it 
has conditioned the demand of the exaction upon happenings outside 
its own borders. The fact that a tax is contingent upon events 
brought to pass without a state does not destroy the nexus between 
such a tax and transactions within a state for which the tax is an 
exaction.” State of Wisconsin et al. v. J. C. Penney Co.,* Supreme 
Court of the United States, December 16, 1940; Docket No. 46. 
Commerce Clearing House Court Decisions Requisition No. 248983; 
61 S. Ct. 246. Harold H. Persons and James Ward Reetor of Madi- 
son, Wis., for petitioners. W.H. Dannat Pell of New York City, 
for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin, page 1969 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Iowa. Docket No. 255. Sears, Roebuck & Co. v. Roddewig et al., 292 N. W. 
130. (The Corporation Journal, October, 1940, page 232.) Iowa use tax— 
collection of tax on mail orders filled by plaintiff’s stores in other states. Appeal 
ak, June 18, 1940. Certiorari granted, October 14, 1940. Argued, January 13 
and 14, 1941. 


Iowa. Docket No. 256. Montgomery Ward & Co. v. Roddewig et al., 292 
N. W. 142. (The Corporation Journal, October, 1940, page 233.) lowa use tax— 
collection of tax on purchases by Iowa residents in plaintiff’s stores in other 
states. Appeal filed, June 18, 1940. Certiorari granted, October 14, 1940. Argued, 
January 13 and 14, 1941. 


Minnesota. Docket No. 542. Oliver Iron Mining Co. et al. v. State of Minne- 
sota, 2922 N. W. 407, 411. (The Corporation Journal, May, 1940, page iss) 
Minnesota income tax—taxation of affiliated corporations as a unit. Appeal filed, 
November 1, 1940. Certiorari denied, January 6, 1941. 


Nortu Carotina. Docket No. 61. Best & Co., Inc. v. Maxwell, Commissioner 
of Revenue, 3S. E. 2d 292; petition for rehearing dismissed in part and sustained 
in part, 6 S. E. 2d 893. (The Corporation Journal, November, 1939, page 41.) 
Constitutionality of North Carolina occupation tax on privilege ‘of taking orders 
at display room in state on goods to be shipped in interstate commerce. Appeal 
filed, April 30, 1940. Probable jurisdiction noted, June 3, 1940. Argued, Novem- 
ber 22, 1940. Reversed, December 23, 1940. (See page 323. ) 


Onto. Docket No. 97. Voeller et al. v. The Neilston Warehouse Company 
et al., 26 N. E. 2d 442. (The Corporation Journal, October, 1940, page 226.) 
Sale of corporate assets—Ohio statute defining rights of dissenting stockholders. 
Appeal filed, May 23, 1940. Certiorari granted, October 14, 1940. Submitted, 
December 23, 1940. Reversed, January 6, 1941. (See page 318.) 


Puerto Rico. Docket No. 26. West India Oi! Co., (Puerto Rico) v. Domenech, 
61 S. Ct. 90; affirming 108 F. 2d 144. (The Corporation Journal, February, 1941, 
page 326.) Puerto Rican Tax on sale of foreign fuel oil out of federally bonded 
tanks to ships’ bunkers in Puerto Rico for use on high seas. Appeal filed, March 
2, 1940. Certiorari granted, April 22, 1940. ar October 23 and 24, 1940. 
Affirmed November 12, 1940. (See page 326.) Rehearing denied, December 9, 
1940. 


West Virctnta. Docket No. 622. The Dravo Contracting Co. v. James, 114 
F. 2d 242. (The Corporation Journal, November, 1940, page 257.) Gross Sales 
and Income Tax—Apportionment of income of foreign corporation. A 
filed, December 12, 1940. Certiorari denied, January 13, 1941. 


Wisconsin. Docket No. 46. J. C. Penney Co. v. Wisconsin Tax Commission, 
289 N. W. 677. (The Corporation Journal, March, 1940, page 135.) Constitu- 
tionality of Wisconsin Privilege Dividend Tax. Appeal filed, April 10, 1940. 
Certiorari ted, May 20, 1940. Argued, November 20, 1940. eversed and 


—- ecember 16, 1940. (See page 326.) Rehearing denied, January 13, 


* Data compiled from CCH U. S. Supreme Court Service, 1940-1941, 


2) 
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Regulations and Rulings 


Iowa—Shares in Iowa corporations are not taxable in the hands of 
the shareholder, it being presumed the tax on such shares are paid at 
the source. (Opinion, Attorney General, lowa CT (Corporation Tax) 
Service, J 2435.) 

Louis1anAa—The Attorney General has ruled that a person owning 
only one store and using another place in the country to demonstrate 
refrigerators is not subject to the chain store tax. (Louisiana CT 
(Corporation Tax) Service, { 44-011.09.) 

MaryYLanD—The Attorney General of Maryland has rendered an 
opinion to the State Tax Commission to the effect that where a foreign 
corporation is engaged merely in buying Maryland mortgages in New 
York, it can not be said to be doing business in Maryland. However, 
where the corporation takes title to property and holds it for rent, sale 
or other disposition, repeated activities of this nature will constitute 
the transaction of intrastate business in the state. (Maryland CT, ] .406.) 

MICHIGAN—A national bank doing business within the state can- 
not be charged a use tax upon books, records, stationery and other per- 
sonal property incident to the operation of the bank in accordance with 
the terms of its charter. (Opinion of Attorney General to State Board 
of Tax Administration, Michigan CT, 65-017.) 

The Michigan State Tax Commission has replaced the preliminary 
rules and regulations concerning the Intangibles Tax by revised regu- 
lations in final form. (Michigan CT, { 28-801—28-828.) 

Missouri—The Attorney General has held that sales of gasoline 
made to manufacturers and contractors who are producing materials 
for the United States Government under cost-plus contracts are not 
exempt from the Missouri gasoline tax, but that if the gasoline is not 
used to propel motor vehicles on the highways, the tax may be refunded 
upon the filing of a proper claim. (Missouri CT, J 44-004.) 

New Yorx—Where a printer sells printed matter to a customer in 
New York City and under the terms of the contract makes delivery 
thereof to points outside of New York City, the receipts thereof are 
not subject to the city sales tax. (Ruling, Special Deputy Comptroller, 
New York CT, { 220-133.) 

Nortu Carotina—A foreign corporation domesticated in North 
Carolina is not permitted to conduct its business in North Carolina 
under any name other than its corporate name. (Opinion of Attorney 
General to the Secretary of State, North Carolina CT, { .431.) 

The Attorney General has advised the Commissioner of Revenue 
that a Massachusetts or Business Trust organized under the laws of 
Massachusetts is not a foreign corporation and is not required to 
comply with the provisions of the law relating to the qualification of 
foreign corporations and that it is not subject to the franchise tax. 
(North Carolina CT, § .432.) 

Oxnto—The Ohio Board of Tax Appeals has held that Rule No. 217 
of the Tax Commissioner, taxing all ships, boats, and vessels in Ohio 
waters on tax listing day, regardless of ownership, is invalid. (Ohio 


CT, § 25-016.) 
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Some Important Matters for 
February and March 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


AvLaBAMA—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30.—Domestic and Foreign Corporations. 

A.aska—Annual Report due within 60 days from January 1.—Domestic 
and Foreign Corporations. 

Arizona—Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Annual Statement of Mining Companies due between Janu- 
ary 1 and April 1.—Domestic and Foreign Corporations engaged 
in mining of any kind. 

ArKansaS—Franchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 

Ca.irorniA—Returns of Information at the source and Returns of Tax 
Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Franchise (Income) Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 

CoLorapo—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Connecticut—Annual Report due on or before February 15 (if cor- 
poration was organized or qualified between January 1 and June 
30 of any previous year).—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 1—Domestic 
and Foreign Corporations. 

DetawareE—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making certain 
payments of dividends, interest or other income to citizens or 
residents of Delaware during 1940. 

DomInion oF CaNADA—Returns of Information at the source due on or 
before February 28.—Domestic and Foreign Corporations. 
Grorcia—Income Tax Return and Returns of Information at the source 

due on or before March 15.—Domestic and Foreign Corporations. 
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Georcia—( Continued ) 


Report of Resident Stockholders and Bondholders due on 
or before March 1.—Domestic and Foreign Corporations. 

Intangible Property Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 

IpAHo—Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

Itt1nors—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

Iowa—Income Tax Return, Returns of Information at the source and 
Returns of Tax Withheld at the source due on or before March 
31.—Domestic and Foreign Corporations. 

Kansas—Returns of Information at the source due on or before March 
1.—Domestic and Foreign Corporations. 

Annual Report and Franchise Tax due on or before March 
31.—Domestic and Foreign Corporations. 

Kentucky—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Louis1ana—Capital Stock Statement due on or before March 1.—Foreign 
Corporations. 

Marne—Annual License Fee due on or before March 1.—Foreign 
Corporations. 

MaryLanD—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Returns of Tax Withheld at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

MAssACHUSETTS—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

MicHIGAN—Intangibles Property Tax Return and List of Michigan 
Stockholders due on or before March 1.—Domestic and Foreign 
Corporations. 

Minnesota—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Annual Report due between January 1 and April 1—Foreign 
Corporations. 

MississippI—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Missouri—Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report due on or before March 1.— 
Domestic and Foreign Corporations. 
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Missouri—( Continued ) 


Income Tax Returns due on or before March 15.—Domestic 
and Foreign Corporations. 

Montana—Annual Report of Capital Employed due between January 
1 and March 1.—Foreign Corporations qualified after February 
27, 1915. 

Annual Return of Net Income due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 

Returns of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 

Nevapa—Annual Statement of business due not later than the month 
of March.—Foreign Corporations. 

New HampsHiIrE—Annual Return due on or before April 1.—Domestic 
and Foreign Corporations. 

Franchise Tax due on or before April 1—Domestic Cor- 
porations. 

New Mexico—Franchise Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 

Returns of Information at the source due on or before April 
1.—Domestic and Foreign Corporations. 

New Yorx—Returns of Information at the source and Returns of Tax 
Withheld at the source due on or before February 15.—Domestic 
and Foreign Corporations. 

Annual Franchise Tax Report and Tax of Real Estate and 
Holding Corporations due between January 1 and March 1.— 
Domestic and Foreign Real Estate and Holding Corporations. 

NortH Carotina—Income Tax Return and Returns of Information at 
the source due March 15.—Domestic and Foreign Corporations. 

Norta Daxota—Income Tax Return and Returns of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Report due between January 1 and April 1.—Foreign 
Corporations. 

Oxnto—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 

Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 

OxtaHoma—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 

Orecon—Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 

Excise (Income) Tax Return due on or before March 31.— 
Domestic and Foreign Corporations. 
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PENNSYLVANIA—Capital Stock Tax Report and Tax, Corporate Loans 
Report and Tax and Bonus Tax Report due on or before March 
15.—Domestic Corporations. 

Franchise Tax Report and Tax, Corporate Loans Tax Report 
and Tax and Bonus Tax Report due on or before March 15.— 
Foreign Corporations. 

Ruope IsLanD—Annual Report due during February.—Domestic and 
Foreign Corporations. 

Corporation Tax Return due on or before March 1.—Domestic 
and Foreign Corporations. 

SouTtH CaRoLINA—Annual License Tax Report due during February.— 
Domestic and Foreign Corporations. 

Income Tax Return and Returns of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

South Daxota—Annual Capital Stock Report due before March 1.— 
Foreign Corporations. 

Income Tax Return and Returns of Information at the source 
due on or before March 31.—Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Unitep StaTes—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Return of Net Income due on or before March 15.— 
Domestic and Foreign Corporations having an office or place of 
business in the United States. 

Utan—Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 

Income (Franchise) Tax Return due on or before March 15. 
—Domestic and Foreign Corporations. 

VeRMONT—Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 

Annual Report due on or before March 1.—Domestic Cor- 
porations. 

Annual License Tax Return and Payment due on or before 
March 1.—Domestic and Foreign Corporations. 

Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

Vircinra—Annual Registration Fee due on or before March 1.—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due March 1 —Domestic Corporations. 

WEst Vircin1a—Returns of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations. 

Wisconsin—Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign 
Corporations. 

Annual Report due between January 1 and April 1—Domestic 
and Foreign Corporations. 





The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphiets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 
184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 

We’ve Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative’s alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 


any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and. utilizing their business 
employes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 

A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments. 





The biggest “dollar’s worth” 
on Income Taxes - - just published 


NITED STATES 


wastes tax ode {il UNITED STATES 
iil MASTER TAX GUIDE 


Based on the Internal Revenue Code, as amended, 
it tells just how the federal revenue law stands 
today. Moreover, it is replete with ideas and 
suggestions that will conserve time and protect 
against overpayments and mistakes in making 
out 1940 income tax returns, handling 1941 income 
tax questions under the federal revenue laws, etc. 


The new UNITED STATES MASTER TAX GUIDE for 1941 is up-to-date 
in every detail. All the new provisions, rates and changes effected by the 
two 1940 Revenue Acts are fully reflected. Among the timely, valuable 
features included in this dependable guide on federal tax problems are: 
Application of the Revenue Law; Tax Rate Tables; Tax Calendar; Indi- 
viduals ; Estates and Trusts; Corporations; Partnerships; New Excess Profits; 
Determination of Net Income; Capital Gains and Losses; Deductions; 
Returns; Capital Stock and Declared Value Excess Profits Taxes; Amortiza- 
tion of Defense Facilities; Refunds and Credits; Banks and Similar Insti- 
tutions; Nonresident Aliens, and Foreign Corporations, etc.; Personal 
Holding Companies. A complete Topical Index is an added 


convenience. 256 pages, 6x9, well printed on good paper, sewed 
and bound in heavy paper covers. 


Use This Handy Order Gorm 


Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


Send us copies of the new 1941 UNITED STATES 
MASTER TAX GUIDE at $1 a copy (10 copies, $8; 25 copies, $18). 

() Remittance enclosed — Send bill 
IIIs nnennceie eisai aati Aci en 


Attention 
Address 


17F/101097 





THE CORPORATION TRUST: COMPANY Sec. 562, P. L. a1 


120 BROADWAY, NEW YORK, N. Y. 


Postmaster—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 


if addressee has moved) on postage for 
which is guaranteed. 


“You made us what we are” could 
truthfully be sung to the country’s 
practitioners of corporation law by 
the Corporation Trust services. In 
the forty-eight years of CT experi- 
ence every detail of our services has 
evolved into what it is because 
lawyers’ needs demanded it. 





